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Abstract. When the 108th Congress revisits the preemption provision this year, there will be two key issues to 
consider. First, given the potential consequences for the financial services market and consumers in the absence 
of an extension, should Congress extend the preemption provision of the Fair Credit Reporting Act? Second, if 
Congress decides to renew the law and continue to set a federal standard, it could consider retaining the current 
opt-out requirement of adopting an opt-in policy. This report focuses on the second issue by examining the 
economics of financial privacy in the context of the opt-out/opt-in debate, and considers the implications of a 
regulatory change. 
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Summary 

Rapid financial sector restructuring and accelerating technological change over 
the past decade have propelled the issue of financial privacy to the forefront of the 
legislative agenda. Recently, the 108 th Congress addressed concerns regarding the 
sharing of consumer information among affiliates of the same corporate group with 
the enactment of the Fair and Accurate Credit Transactions Act of 2003 (FACT). 
Under the FACT Act, financial institutions are prohibited from sharing information 
for the purpose of marketing unless the consumer has been notified and provided an 
opportunity to opt out. 

Economic theory suggests that there are distinct benefits to information sharing. 
In a perfect market, theory holds that competitive forces will deliver an economically 
efficient outcome. However, this conclusion is contingent upon several assumptions 
that underlie the theoretical model. If one or more of these assumptions are absent, 
then the market can be said to have “failed.” In these cases, public policy can play 
an important role in promoting economic efficiency. 

In the market for financial information, the two most relevant types of market 
failures are externalities and imperfect information. If externalities exist and 
transaction costs are zero, economic theory indicates that an efficient allocation of 
information sharing will occur when “property rights” over information are well 
defined. Opt-out effectively assigns the property rights to financial institutions, while 
opt-in awards ownership to consumers. In terms of economic efficiency, theory 
holds that it is irrelevant who owns the property rights to the information. However, 
if there are significant transaction costs, then an economically efficient outcome can 
still be achieved when costs are minimized. In this case, an opt-out policy would 
more likely deliver an efficient allocation of information sharing. 

In a world with imperfect information, economic theory asserts that an opt-out 
policy will fail to produce the most efficient outcome since financial institutions will 
receive the economic gains from information sharing without paying consumers its 
true value. Therefore, theory predicts that an opt-in policy would promote a more 
economically efficient outcome. If financial institutions have to obtain the explicit 
consent of their customers, then they will have an incentive to offer some sort of 
compensation to their customers for the use of their information. 

This report will be updated as events warrant. 
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Introduction 

Rapid financial sector restructuring and accelerating technological change over 
the past decade have propelled the issue of financial privacy to the forefront of the 
legislative agenda. Recently, the 108 th Congress addressed concerns regarding the 
sharing of consumer information among affiliates of the same corporate group with 
the enactment of the Fair and Accurate Credit Transactions Act of 2003 (FACT). 1 
Under the FACT Act, information used for marketing purposes may not be shared 
unless the consumer has been notified and given the opportunity to opt out. 2 Prior 
to the enactment of the FACT Act, which amends the Fair Credit Reporting Act 
(FCRA), consumers could only opt out of having non-transaction, non-experience 
information shared. 

During the FACT Act debate, the financial industry argued that there are 
numerous consumer benefits to the free flow of information, thus advocating for 
information sharing policies to remain opt out. Meanwhile, consumer groups argued 
for an opt-in policy that would require financial institutions to obtain a consumer’s 
explicit consent before sharing certain information with their affiliates. This report 
examines the economics of financial privacy in the context of the opt-out/opt-in 
debate and considers the implications of both policies. 3 

Background 

According to the Federal Reserve, Americans made 71.5 billion non-cash retail 
payments in the year 2000. 4 Each one of those payments created valuable 



1 P.L. 108-159. 

2 P.L. 108-159 § 214. 

3 This report will examine financial privacy in the context of economic theory. For the legal 
perspective, see CRS Report RS2 1449, Fair Credit Reporting Act: Preemption of State Law 
and CRS Report RS21427, State Financial Privacy Laws Affecting Sharing of Customer 
Information Among Affiliated Financial Institutions. Also see CRS Report RS20185, 
Privacy Protection for Customer Financial Information , and CRS Report RL31666, Fair 
Credit Reporting Act: Rights and Responsibilities, by Angie A. Welborn. For general 
information on privacy issues, see CRS Report RL3067 1 , Personal Privacy Protection: The 
Legislative Response, by Harold C. Relyea. 

4 Non-cash retail payments include checks, and debit and credit card transactions. For more 
information, see Geoffrey R. Gerdes and Jack K. Walton 11, “The Use of Checks and Other 
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